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THE OPEN UNIVERSITY OF SRI LANKA
FACULTY OF HUMANITIES AND SOCIAL SCIENCES

LL.B. DEGREE PROGRAMME - LEVEL 6

FINAL EXAMINATION 2021/2022
LAW OF DELICT -~ LWU4326 / L1 U6814

DURATION - 3 HOURS

Date: - 10% January 2023 Time: 9.30am - 12.30 pm

Please ensure that your handwriting is legible.

It is an examination offence to have unauthorized documents, mobile phones or any 0the1
electronic device with you in the examination hall.

Answer FOUR questions only. Each question carries 25 marks

1. Vicarious linbility imposes liability on an employer for the intentional or unintentional wrongs
committed by his/her employee, irrespective of whether the conduct of the employer was
wrongful or not.

Courts have struggled to define the situations and the boundaries within witich such liability
will be imposed on an employer, and this has often resulted in contradictory and inconsistent
judgentents,

In the light of this statement discuss the various justifications for imposing vicarious
Hability on an employer for the wrongs of his/her employees, and the rules that have
evolved to implement this form of liability. To what extent do the decided cases that
you have studied consistently reflect these justifications?

2. Siva and Devaki took their six children including their five year old son Mohan and
four month old baby to the Kotmale zoo. The children’s’ tickets had a statement at the
bottom which said “parents must take care of children under 12 at all times.” The zoo

* had also posted signs all over Warnmg visitors not to go to close to the cages and not
to feed animals.

Siva had a packet of peanuts and he showed the older children how to throw them
into the monkeys’ cages while Mohan watched. After watching the monkeys the
family moved to the cage where Nandi an endangered species of gorilla was kept.
Nandi was on loan to the Kotmale zoo from the Mannar zoo. While Siva and Devaki
were attending to the baby, Mohan slipped under the batrier and approached the
gorilla enclosure carrying a packet of peanuts. He slipped several feet into the




8 wnd Yy s § gnd o8t Do B § my Dgiried nRdcd BB
mostent emede’ 8 o n® HROE ¢GO=IO P sIBw. Dedsy A Beest vyd ST
et ien 38O B&Hin 0drl mc gm0 nded 06D med® nlvnwd caD B3
' codBEes Boduemd gonl m538 50 § 6 3t Agdh. mrIde mdmEm gi8id
vem@n O emul®oc eeddPnmed B von Baead Dutend® efeblexmmens.
88 w0 0dDB e B orivw ¢md, e®wsd D100sT Goon eedBdE debh 88 88gwd
mt e00R ¢ 800 g8 0o Bodw. Gdw iy By 8 BowBst v8ge nE a8
D). 9S00 00m 3o 2r5I DYD 08 Oz, EMEE oG, ews Bod g0 dnd gond
mom 90 wn wpdadd oce wEedslo eftow emmcsn ADA. om0 o8
erfedianm ouddmes e®ustd edd g 8w nsi8d el mPy. eSwiI0 »ig
et Boendnd Behod on».

() @B8E e 8857 e@n0sy B @R (8 @¢ORB AdvnE Wrny HOVHEWO EMES § gBo
Beaslm He. g sddnt Hefee wnd gasdews? (post traumatic stress disorder)
esecHmO Hhis. en@ed o elf(Hmad Oe0H0 mE) 50380 g gediter I8,

(a0) 0@8 BEBw Aoam B 0@ mstmdm § 1®sw »8smw euln emO owm 8¢ §
¢G 018 O BOWO Fyed ¢BIvNae. em@ed adeddenmaed OedBD mE) 5d8B0 e
gedutes mOE.

() eod8@ed aB® 8® 0oy emB®eE e edftnmed Had80 »f)
;D880 @xtrns® sfeddonmes gedae m3&.

(3) eadBed 88 BOD ey § eces, c@unsid tmo 89 88ywd DSV DY
6®DHAD 8O 10 @l RO B@0BO »E 510580 emnPed erfedigrme gedale mdd.

& & 5 3&B®GOHO g DIBmGDH0 ded8d mi) 08w o 9® mDele’ 8
g0z Oess WHSBIT. -

‘e cAde 0danta »Ef 0e & gdem® BEAg dodbd pdtup@ime (voluntary
assumption of risk) @z SADEmed Bhes emno® BBmb ¢ vl 68 e Breodme
gAew Qe

@8O grmns ©d® 83 dnw dDfest? 009 MG e w8ABTWD D ComMeb, (N alzmed
01 DB BBed DTS Vs HE 00D gdLnw W OB Wb mOsim.

. BE® om cad¥Bd desed BomBuiodee. 2021 dsed § ewdsidd Srsned
Soths rsHH NC BN W Wby HEu »EOTmB 0w dye Deewns? vdSm Q0T
Y@ e HEBm Dlmbnl Byed ecbnedsind BEw yrInnd o wmedw. e0P
Dolmb endEiBd Gused BiEac edmbo w@ditewst Bedvewsy ngus wedw.
‘o8 NEO 85 Bim Gol8R edded Dmame § 10sdnmmd wwwm g B0
BB aBmbe weaTTRewst § emdd ¢ gaE Bolimed emdd o8 § ¢y LD,
Beo wfed & wiBe®rined Dumly exIBOsewn § B BgEAc gBmbe 8EI¢

2




enclosure. Nandi approached Mohan and picked him up. However, she appeared to
be cradling him and made no attempt to be aggressive. Zoo employees who arrived
. at the scene shot Nandi in order to rescue Mohan, Mohan was not hurt by. Nandi.

(a) Devaki suffered severe nervous shock on seeing Mohan being held by the
gorilla and collapsed. She now suffers from post traumatic stress disorder. She
wishes to sue the Kotmale zoo.

(b)  Sumana, a pregnant woman who witnessed the incident suffered a miscarriage
due to shock, She wishes to sue the Kotmale zoo.

(c) The Mannar zoo wishes to sue the Kotmale zoo for the loss of the gorilla.

(d)  The Kotmale zoo wishes to sue Siva and Devaki for allowing Mohan to fall into
the enclosure, which resulted in the loss of the gorilla.

Discuss the basis on which each of these plaintiffs can sue the respective defendants.

“In actions for negligence the defence of voluntary assumption of risk is so limited in
scope that it is of little value.”

Do you agree with this statement? Discuss with reference to the latest case law on this
issue in Sri Lankan, South African and English law.

Silva is the Auditor General of the State of Serendib. In 2021 his department submitted
an annual report that alleged that corruption and financial mismanagement was
widespread in government institutions in Serendib. The report specifically referred to
the Electricity Authority of Serendib. Silva appeared on a programme on national
television called “Citizens’ Watch” and highlighted sections of the report including
those which referred to the Electricity Authority. The following week Bala, a member
of the opposition party in Parliament quoted Silva in the course of a debate on the
Electricity Authority and stated that the corruption had got worse under the tenure of
‘Nimal, the current Chairperson of the Authority.

Later that week Nimal appeared on the programme “Citizens” Watch” and stated that
the greatest corruption was in the Auditor General's Department and the report was
written to cover up their own problems. He also stated that Bala was known to take

bribes when he was Minister of Power and Energy under the previous government
" and he can prove this allegation.

(a) Nimal has filed an action for defamation against Silva and Bala.

(b) Ten other directors of the Electricity Authority have filed an action for
defamation against Silva.

(c) Bala has filed an action for defamation against Nimal.
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Which of these actions can succeed? Discuss with reference to Roman Dutch and
English law citing case law from Sri Lanka, South Africa and England.

Lal and Malini moved to a house in the village of Pahalagama. They did so as Malini
suffered from severe asthma and had been warned that the polluted air in Colombo
was making her health situation worse. The house has a large garden by a river and
a scenic view. Malini breeds pedigree dogs.

Appuhamy owns the land next to Lal and Malini. Soon after they moved in
Appuhamy started a business repairing damaged cars for resale. His land is full of
broken cars and throughout the day he works on them causing a huge amount of noise,
He also washes the car parts in the river and the water in that area is full of oil. Lal,
who is a keen fisherman, is unable to go fishing in that part of the river.

Podinona lives on the other side of Lal and Malini’s land. She has kept pigs and hens
all her life. The smell from the pigs and the fertiliser from the hens has started making
Malini’s asthma worse. Lal and Malini and are also disturbed each morning by the
crowing of the cocks in Podinona’s farm.

Despite repeated requests Appuhamy refuses to stop work on his cars. In fact he has
now started work earlier and continues later, due to animosity with Lal and Malini,
One day the petrol that he kept on his land to run the cars caught fire and the fire
spread to Lal and Malini's land. Several trees in their garden were destroyed.

Lal and Malini wish to sue Appuhamy and Podinona. Advise them,

“The law will not provide compensation for damage which it regards as too remote
from the accident itself, This, as will be seen is a question of law rather than fact. Itis
the law which will place a limit on recovery ..., ”

Harpwood, Principles of Tort Law, 314 edition, {1997) at page 23.

Discuss the legal principles that the courts use to decide whether the damage caused
by a defendant is too remote or not. Illustrate your answer with suitable examples
© from case law. In your answer you should focus in particular on the underlined
sentence in the quotation.
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