THE OPEN UNIVERSITY OF SRI LANKA

FACULTY OF HUMANITIES AND SOCIAL SCIENCES
DEPARTMENT OF LEGAL STUDIES

LLB DEGREE PROGRAMME- LEVEL 3

FINAL EXAMINATION -2021/2022
LLU3%01/LWU1201- CONSTITUTIONAL LAW |
DURATION- 3 HOURS

ﬁATE: 13 January 2023 TIME: 9.30 a.m ~ 12.30 p.m

Answer any five (05) questions only.

Candidates will be penalized for illegible handwriting.

1. Although parliament sovereignty is a strong and historical concept in the United
Kingdom, its significance and relevance in Sri Lanka after the Second Republican
Constitution is negligible. The parliament under the Second Republican Constitution,
compared with the First Republican Constitution, is neither sovereign nor supreme
legisiatively.

Analyse the above statement in light of the doctrine of sovereignty of parliament in the
context of post-independence constitutions of Sri Lanka. '

Support your answer with relevant constitutional provisions and case law. ,
' (20 marks)

2. The legai concept of “Rule of Law" is the cornerstone to any democratic constitution in
the world. The Diceyan formulation of the concept has been developed in significant
ways through different contemporary interpretations and novet understandings of the
legal concept.

Discuss the validity of the above étatement with reference to the 1978 Constitution of Sri
l.anka. '
(20 marks)
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3. Mr. Maxwell was newly elected as the executive President of tﬁe Democratic Socialist
Republic of Marino. He recently announced that he has decided to grant a special
presidential pardon {o three prisoners sentenced to death by the Supreme Court of
Marino. One of the prisoners has been tdentified as a very close refation of a minister who
is also @ member of the political party of which President Maxwell is the leader, The case
which was on a gang rape made coniroversial news those days and the judiciary also had
taken lots of efforts to identify the culprit. There were many criticisms levelled against
president’s action to grant pardon to these three prisoners. One of the main allegations
highlighted in the criticisms was that the pardon motivated by partisan interests. In
response fo this, President Maxwell made press release stating that the pardon was
based on the mere fact they repented their crimes. As per the statement of President, he
followed the proper procedure recommended by the Constitution of Marino in granting
pardon. However, it was revealed that the trial judge of these three prisoners’ case has
made a report against granting such pardon. Nevertheless, Mr. Kiyatho, the Minister of
Justice of Marino stated that he recommended these fhree prisoners for presidential
pardon considering both the trial judge's report and the advice of Marino’s Attorney

General.

A civil organization for human rights protection intended to file a case at the Supreme
Court of Marino to challenge Maxwell’s actions, Suppose that you have been consulted

for your opinion by this civil organization.

Assuming that constifutional law of Democratic Socialist Republic of Marino is similar fo
that of Sri Lanka, provide your opinions on the following aspects. Refer to relevant

constifutional provisions and case law where necessary.

a. Whether the President Maxwell could be sued against his action in granting pardon

for three prisoners sentenced to death by the Supreme Court of Marino. Your answer

. should be based on prerogative power of the executive president, including granting
of pardon and presidential immunity from legal actions.

(14 marks)

b. The members of the Parliament of Marino decide to remove President Maxwell from
his position on the grounds of arbitrary ruling and violation of the Marino's Constitution.
Explain the method to be followed by the Parliament of Marino in rerﬁoving Maxwell
from executive presidency.

{06 marks)
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4. The judiciary of a democratic state required to be independent from the other organs of
the state as well as in its interpretation of laws. Hdwever, compared to the Soulbury
Constitution, post-independence constitutions of Sri Lanka allow the Parliament and the
executive to interfere with matters relating to the composition of the Judiciary and judicial

actions in a manner that weakens the independence of judiciary.

Critically analyze the 'validity of the above statement drawing examples from relevant

constitutional provisions and case laws.

(20 marks)

5. The doctrine of separation of powers has been developed on the hasis that the division
of the power among main institutions of the government will ensure that such power is

exercised only for the benefit of society.

Critically evaluate the above statement with reference to the relevant constitutional
provisions of Republican constitutions of Sri l.anka and case laws.
(20 marks)

6. Mr. Jayan is an academic in the Petunia State University and the president of the
Professional Association of University Teachers (PAUT) in the State of Petunia. The
PAUT and some other trade unions decided to conduct a protest march from one city to
the capital of Petunia to demonstrate their opposition on the recently implemented
revenue regulations which increase the income tax in high amount. They intended to
march for two days and gather in a large ground at the Central Business Disirict (CBD) of
the Petunia’s capital to conduct a peaceful protest. A day before the commencement of
the protest march, the organizers of the protest, including Mr. Jayan were informed by the
CBD's Urban Councii that the executive board of the counci had revoked the previously
granted permission for the protestors to gathering at the said ground due to security
reasons. However, Mr Jayan found that the same ground has subsequently been made
available to the Petunia’s governing party to hold a party propaganda meeting.

However, the march proceeded from a different venue to the capital and started
conducting a peaceful protest holding plagues in front of the President’s Secretarial office
in the Petunia’s capital city. The police ordered the protestors to stop the protest stating
that it violates the prevailing COVID-19 health guideline issued by the Petunia’s Ministry
of Health. However, the protest was continued, and it turned into violent as the police

3
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started attacking the protestors, The police arrested a few p'rotestors alleging that they
have acted in ah unruly manner and on the basis that some have used abusive and foul
language against the president of Petunia. Mr. Jayan was also among those who were
arrested during the protest. According to the newspaper reports, supporters of the ruling
political parly have assisted the police in camying out those arrests.

Upekha and Sujeen, young doctors who work in the Central Hospital of Petunia were also
arrested by the‘ police when they were on their way back home from the protest. Later
they ware interdicted from their profession mentioning that they contributed in organizing
conspiracies against the state of Petunia.

On behalf of Jayan, Upekha, Sujeen and all others who were arrested and discriminated,
the PAUT intends to file a fundamental rights petition in the Supreme Court of Petunia.

The PAUT seeks your advice on whether it can file a fundamental rights petition. Advise
PAUT assuming that the Constitution of Petunia is similar to that of Sri Lanka.

(20 marks)

Answer guestion 7(a) OR question 7(b) only.

7(a). “Constitutional amendments in the recent past in Sri Lanka have addressed the need
for a substantial reduction of the President's executive power and ensuring the
independent councils and commissions to demaocratize and depoliticize governance.”

Do you agree with the above statement?

Justify your answer taking examples from 18" to 219 Amendments to the 1978
Constitution of Sri Lanka.

‘ {20 marks) .
OR
7(b). Write an analytical report on the contribution of the provisions relating to referendum
in the Second Republican Constitution in promoting democracy in Sri Lanka.
'(20 marks)

8. Article 3 of the 1978 Constitution siates that:

‘In the Republic of Sri Lanka sovereignty is in the People and is inalienable, Sovereignty
includes the powers of government, fundamental rights and the franchise.’ '
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However, as of today, it is questionable whether that sovereign power really befongs to
the peaple or the three main institutions of the Qovemmen‘c and the office bearers of those
institutions. This situation has baen one of the considerations highlighted at the people’s
demands for new constitutional order in the recent controversial incidents happéned in
Sri Lanka. '

Critically evaluate the above statement by ciling relevant Articles of the 1978 Constitution
of Sri Lanka and case law.

(20 marks)
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