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THE OPEN UNIVERSITY OF SRI LANKA
LLB.DEGREE PROGRAMME — LEVEL §

FINAL EXAMINATION 2009/2010

JURISPRUDENCE- LWU 4311/4321

DURATION - THREE HOURS

Date: 20" April 2010  Time: 9.30 a.m. -12.30 p.m.

Students will be penalized for illegible handwriting
Answer FOUR questions only

1. Explain the philosophical foundations of the Natural Iaw theory and discuss how
useful the natural law approach could be in finding solutions to some of the

formidable socio-political challenges faced by the post-war Sri Lankan state.

2. (i) H.LA. Hart criticized Austin’s 'conccpt of law which described laws as
commands of a legally unlimited sovereign backed by the threat of punishment.
Although Hart conceded that there is no connection between the content of law
and morality, he attempted to develop his own viewpoint as a *soft positivist’,

Discuss.

(ii) Explain which of the fo_Ilowing would be included within the term ‘positive
Law’? | _ ' '
a. The State of X is governed by an absolute tuler. The ruler ordered his

servants  to make preparations for a banquet.

b. A statute passed by a provincial government making same sex
marriages an offence. - N

c. A robber who points his gun at the cashier and ordered the cashier to
“hand over the money.

3. ®...The rules of law... are not the basis of the judge’s decision. Judicial decisions
are conditioned by emotions, intuitive hunches, prejudices, tempers and other
irrational factors. The knowledge of legal rules will therefore offer little help in

1




predicting the decision of a particular judge.? No one knows the law about any
. case or with respect to any given situation, transaction or event until there has been
« a specific decision (judgement, order or decree) with regard thereto’.” '

(Jurisprudence-The Philosophy and Method of the Law: Revised edition —Edgar g
Bodenheimer-p 125) o
Identify the jurisprudential theory that underpms the above viewpoint and discuss -
its applicability in the Sri Lankan Constitutional frame work. .

4. At an election held in 2004 Mr. Robson was elected as the President under the
federal Constitution of Tribuna for a term of 6 years. During his term of office "
Mr.Robson, however, failed to adhere to the democratic principles and principles -
of good governance enunciated in the Constitution. There were many allegations
of corruption and abuse of power. When the country was preparing for the next -
general election, Mr.Robson made a proclamation and abrogated the federal
Constitution of Tribuna, dismissed the central and provincial governments,
dissolved the Parliament and declared martial law. He also mtroduced a mlhtary-'
government and a new Constitution for Tribuna. o
The opposition party in the meantime under the provisions of the abrogated"l"
Federal Constitution sought advice from the Supreme Court of Tribuna about the
legal validity of the new Constitution. In its news bulletins the ABC - world
broadcasting service repeatedly stated that the coup in Tribuna was successful aud :
there was no protest among the people against the military government. Con

Discuss, with reference to Kelsen’s theory of legal validity, the Jumsprudentx
implications of the s1t11at10n in Tribuna. b

5. According to the Historical School of law, all law is the manifestation of the
common consciousness. Although it can only be understood by tracing the hlstory
of the particular nation, some rules of law develop as the result of conscious
‘struggle between conflicting interest within the nation, and not as a result of
imperceptible growth.

Do you agree with the above viewpoint? Give reasons for your answer.

6. The Ministry of Transportation and Infrastructure of the State of Harijana has

decided to launch a new project to join two highly industrialized cities of the State.

It is believed that this project, known as the “effective highway project” would

- pave the way for efficient transportation of goods and services between the two- g
cities, create more job opportunities and also develop the tourist industry. The

project involves mining activities and pumping of ground water in areas close to
an ancient lake and the state’s only rain forest. '

“Flora”, an environmental protect_ioh grodp in the State of Harijana organized a -
protest campaign against the “effective high way project”. It is alleged that the:

2



explosives used for blasting rocks for mining purposes and the movement and

operation of heavy vehicles and machines are causing irreparable damage to the -
environment and the eco system. S

Taking into account the representations made by “Flora”, the Harijana
Environmental Authority prohibited mining activities within a 10 K.M radius from
the lake and the rain forest. The project management has objected to the
prohibition on the ground that the prohibition would threaten the major objectives
of the project and thereby make the project by and large meaningless, The
Environmental Authority, on the other hand, contends that the recommendations.
are necessary to ensure eco-friendly development in the area. L

Write reporis jurisprudentially analyzing the above situation in the state of
Harijana.You are also expected to make recommendations as to what approach:
should be adopted to resolve contentious issues involved in the situation. o

7. Scandinavian realists attempted to eliminate all metaphysical ideologicall and
normative elements in the study of the legal order. It is a school of thought which
refers o how empirical evidence should guide the law, not metaphysical ideas. -

Comment.

8. “...Although they regarded Law as reflecting economic conditions, it would not be
fair to suggest that they thereby deprived it of all its creative force. It can play, and-
has played, a creative part, but always conditioned by its economic substrate.‘Iﬁ
the proletarian dictatorship law should be a means to an end, namely, to prepare
the way for the classless society. It is thus an instrument of governmental policy™.

(Jurisprudence Fifth Edition R.W.M.Dias p 399)

Discuss the contemporary importance of the Jurisprudential theory that supports
the above viewpoint. o

--Copyrights reserved--
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