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THE OPEN UNIVERSITY OF SRI LANKA
LL.B. DEGREE PROGRAMME —~ LEVEL 4

FINAL EXAMINATION —2011

CONSTITUTIONAL LAW ‘II — LWU 2314

DURATION — 03 HOURS

‘Date: 29" March 2011 ‘ Time: 9.30 a.m. — 1230 p.m.

Answer five questions only with at least two from each part.
Candidates will be penalized for illegible handwriting.

Part 1

1. The Sri Lankan government has planned to launch a tourism project in the Beruwala
area. The “United Fishermen’s Society” of this area suspects that this project will badly
affect their fisheries industry, and it has requested an impact assessment report from the
relevant authorities. But the authorities have refused to commission such a report.
Therefore 'the “United Fishermen’s Society” organized a protest campaign in the

. Beruwala town by displaying banners and handouts and playing drums. During the
protest campaign the Police attacked the protesters and destroyed the banners. They also
threatened Sirisena, the President of the “United Fishermen’s Society” and ordered him
to dissolve the Society.

The next day Sirisena published an article in a newspaper criticizing the political as well
the personal life of the polifician who was responsible for this tourism project. On the
same day Sirisena called a meeting of the Society to further discuss the issue. While
discussions were going on Sirisena was shot and killed by an unidentified person.

The “United Fishermen’s Society” wishes to file a fundamental rights case in the
Supreme Court on behalf of the Society and Sirisena.

Discuss.
(20 marks)

2. A special Circular was issued by the Ministry of Education pertaining to the Grade 1
admissions to the “Nisaka” government school in Colombo. One of the requirements in
the circular was that “The applicant’s house should be located within a 10 kilometer
radius of the school.” Rose’s parents managed to admit Rose to the school by
submitting fraudulent documents to fulfill this requirement. Juliya’s parents who lived
near Rose’s house came to know about Rose’s admission and they too prepared
fraudulent documents and applied to the school. Juliya’s application was rejected by the

" school. Rose and.Juliya were in identical position in regard to all the criteria in the
circuiar. ‘

Further, three students belonging to the special category of “low income earning
parents” are annually admitted to the school according to a policy decision of this
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school. Nimmi, whose case was similar to Juliya's was admitted under this category as
her parents fell into the low income category. -

Disappointed Juliya’s parents filed a fundamental rights case in the Supreme Court,
challenging non admission of their child and Rose’s and Nimmi’s admissions to the
school.

Imagine that you are the Supreme Court judge who heard this matter and report your
decision.
(20 marks)

“Religions for Development™ is a governmental organization which is attached to the
Ministry of Religious Harmony. One day several officers of the organization stopped Mr.
Newton’s vehicle while he was driving to the office in the morning and forced him to
drive to a nearby house. When he arrived at the house several officers of the above
organization forcibly took him inside and questioned him about his religious beliefs.
Two police officers also arrived at this time and searched Mr. Newton’s vehicle. They
found some VCDs and books prepared by him to practice and teach his religious beliefs
and they burnt those in front of him. A well known gang leader who was also present
assaulted Mr. Newton in front of the police officers and forced him to say that he would
renounce his religion. The police officers did not stop him from doing so. Mr. Newton
was later allowed to go home. :

Mr. Newton wants to know whether he can file a petition under Article 126 of the
Constitution and what remedies could he seek under such an action?

Advise Mr. Newton.
' (20 marks)

(i) “....it is not possible to make an exhaustive enumeration of the tests which would
invariably and in all cases provide an unfailing answer to the question whether a
corporation is governmental instrumentality or agency. Consideration of any single
factor may not suffice, a court will have to consider the cumulative effect of these
various factors to arrive at its decision....” - Per Sharvananda J - in Wifjerathne and
arother v. The People 's Bank and another (1984) 1 SriL R 113

In the light of this statement, discuss the meaning of the term “executive or
administrative action” in Article 126 of the 1978 Constitution of Sri Lanka.
(10 marks)

(ii) “Although the time limit of one month is mandatory in ordinary circumstances,....in
the exceptional circumstances, the Court has a discretion to entertain an application
made out of time.” - Per Chandra Ekanayake, I. in Roshan Mahesh Ukwatta Vs. Sub
Inspector Marasinghe, Officer in Charge, Crime (SC. FR Application No.
252/2006,unreported} Decided on 15/12/2010



In the light of this statement discﬁss the applicability of the one month time bar
limitation in Article 126 of the 1978 Constitution of Sri Lanka.
_ (10 marks)

Part I1

Bushan a member of the University Devolution Research Committee has been asked to
analyze the main features of the majority and the minority determination in the case of
the 13™ Amendment to the Republican Constitution of Sri Lanka 1978. He seeks your
assistance in this regard. ‘

Prepare a report for him highlighting the differences between the judgments.
(20 marks)

“The establishment of Provincial High Courts does not result in the devolution of judicial
power.’ ‘ '

Do you agree with the above statement? Support your answer with the important changes
to the exercise of judicial power of the People made by the 13" Amendment to the 1978
Constitution. '

(20 marks)

Critically evaluate the legislative power that has been devolved by the 13" Amendment
and the controversial nature of Article 82 of the 1978 Constitution. :
(20 marks)

“Constitutionalism uitimately affords greater protection to the people than the apparently
more democratic principle of parliamentary sovereignty ™ - Friedrich Hayde, The
Constitution of Liberty, p.178

Critically discuss the above statement paying attention to constitutionalism, “
majoritarianism and judicial review of legislation.
(20 marks)
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