]

8 oo B8O B8d08emces -
@20 w0ty w0 8 Bexs Bdw
B8 gorem e¢eibine®sind

BB =e08 @080 - 3 O 00O
40e0>) e8dsencs - 2014/2015

PedQO OO BB 1 - LWU1201
DE® &1 > 3) 8

823-2016 gedE 01 ©0E® - @1.0 930 - &.0. 12.30 &30

80 yad» venm 08. :
9&m cmd (05) v®e BERS; esescszizs.
B gedSenasied qo§€ gmlgnoy eews CRY gf) 07 cred.

1. "2e30m® Os0EN0s ©7) YOO YO8 Oxdes O amd €380 R n®
Op0EGDS BBS ceconss o COR... 2RO DrdSOs BB GoeBOD Fds

@D RS 8809: EAm» Ovdmmded OB @edm® Oudeddrds @218
P00 3B3BDBHOS ©590:8 ACLS."

+

Thomas Paine, “Rights of Man”, In the Complete Works of the Thomas Paine (Ed. by
H. Collins), pp302-303.
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Pierre Oliver, “Constitutionalism and the New South African Constitution” Birth of A
Constitution [Edited by Bertus Villiers 1994 Juta & Company Ltd.] p 61.
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THE OPEN UNIVERSITY OF SRI LANKA

FACULTY OF HUMANITIES AND SOCIAL SCIENCES
DEPARTMENT OF LEGAL STUDIES

LL.B DEGREE PROGRAMME

FINAL EXAMINATION — 2014/2015
CONSTITUTIONAL LAW I - LWU1201

DURATION — 3 HOURS

DATE — 01% April 2016 ' TIME — 09.30 a.m. — 12.30 p.m.

Total No. of Questions: 08
Number of Questions to be answered: 05
Candidates will be penalized for illegible hand writing

1. “A Constitution is a thing antecedent to a government, and a government is only the
creature of a Constitution....A constitution is not the act of a government, but of a people
constituting a government; and government without a Constitution, is power without a
right.”

Thomas Paine, “Rights of Man”, In the Complete Works of the Thomas Paine (Ed. by
H. Collins), pp302-303.

Examine the salient features of the post-independent Constitutions of Sri Lanka with special
reference to the process adopted in making those Constitutions.

Support your answer with relevant constitutional provisions and case law.
(20 marks)

2.« _in earlier times many learned lawyers seems to have believed that an Act of Parliament
could be disregarded in so far as it was contrary to the law of God or the law of nature or
natural justice, but since the supremacy of Parliament was finally demonstrated by the
Revolution of 1688 any such idea has become obsolete.”

British Railway Board v. Pickin [1947] A.C. 765 at p. 782.

Does the above position correctly reflect the concept of supremacy of parliament in modern
constitutional practices?

Critically analyze the above statement with particular reference to the Second Republican
Constitution of Sri Lanka. (20 marks)




3. State of Dongo has been well-recognized by the entire world due to the good governance

and rule of law followed by the country. It has enjoyed an autochthonous constitution and
an independent judiciary. However, due to constant protests and agitations made by
opposition parties against the ruling party of the country, the situation has now changed.

It was reported that more than a hundred persons have been arrested and detained by the
security forces of the government under Dongo’s Internal Security Act which was passed by
Parliament recently for the purpose of protecting national security. Among those who were
arrested are Members of Parliament, judicial officers, leaders of the groups who demanded
reforms, academics and religious leaders.

The Lawyer’s Association of Dongo criticizes steps taken by the government in the process
of hearing cases against the detainees. The Association has further made a strong statement

calling for an unconditional and immediate release of all the persons who have been
detained for political reasons.

Suppose that you have been appointed to prepare a report to be submitted to the
International Bar Association on the prevailing uncertain situation of the State of Dongo by
the Lawyer’s Association of the State of Dongo.

Prepare your report in light of the importance of upholding the rule of law of the country
drawing examples from Sri Lankan constitutional experiences.

(20 marks)

. Though the Second Republican Constitution has been described as a hybrid
Presidential/Parliamentary system, it is clear that the balance is tilted heavily in favor of the
Presidential system.

Discuss.

What reforms would you propose to make the executive power more responsive and
accountable?

(20 marks)

E



5. The following draft has been taken from a report which was submitted to the Constitutional
Assembly of the State of Restoria. It reflects different constitutional arrangements of

appointing judges in higher courts in Restoria.

Justice...Judges
of the Supreme
Court...shall be
appointed by
the Governor-
General.

---------

.........

Constitution | Constit | Consti | 17 Amendment made to | 18° Amendment made to the
X ution tution | the Constitution X, Constitution X»

X X5
The Chief | ... veee | eeenenans The Chief Justice, the President of | The Chief Justice, the President of

the Court of Appeal and every
other judge of the Supreme Court
and of the Court of Appeal shall
be appointed by the President by
warrant  under  his  hand.
{Approved by the Council upon a
recommendation made to the

the Court of Appeal and every other
judge of the Supreme Court and of
the Court of Appeal shall be
appointed by the President by
warrant under his hand. {Making
such appointments, the President
shall seek the observations of a

Council by the President.}

Parliamentary Council. }

The Constitutional Assembly of Restoria, which has been appointed to draft a new
Constitution for the country, is of the view that liberty and equality of all people of Restoria
could be best protected if the Constitution contains comprehensive provisions pertaining to
the independence of the judiciary.

You are expected to make suggestions for the improvement of the independence of the
judiciary in Restoria.
Assume that the constitutional history of Restoria is similar to that of Sri Lanka.

(20 marks)

- “But what checks and balances are there to ensure that these organs keep within their
powers and do not encroach upon the preserves of the other organs? And what checks and
balances are there to ensure that each organ refrains from abusing its authority or from
acting unreasonably?” ,

Pierre Oliver, “Constitutionalism and the New South African Constitution” Birth of A
Constitution [Edited by Bertus Villiers 1994 Juta & Company Ltd.] p 61.

Do you agree with this statement?

Critically assess this statement drawing examples from the constitutional history of Sri
Lanka since independence.

(20 marks)




7. Sarala who is a human rights activist of the State of ‘Samaya’ files a case in the Supreme

Court of Samaya challenging one of the emergency regulations imposed by the President
under Section 05 of the Public Security Ordinance of the country. The regulation prohibits
certain publications. It prohibits inter alia "any publication pertaining to the official
conduct, morale, the performance of the Head or any member of the Armed Forces or the
Police Force ...for the purpose of rendering assistance in the preservation of national
security." The regulation also empowers a competent authority to prohibit the use of any
press or printing equipment and to seize the same where there has been a contravention of
the regulation through such media.

Sarala argues that the restrictions imposed by the aforesaid regulation restrict her receiving
information on the war and the ethnic conflict in breach of her rights guaranteed under the
Fundamental Rights Chapter of the Constitution. She also complains that the said regulation
is unwarranted, discriminatory and arbitrary and dilutes equity and justice.

Sarala wants to know the validity of her arguments against the said emergency regulation.

Assume that the Constitution of the State of Samaya is similar to that of the Second
Republican Constitution of Sri Lanka.

Advise Sarala.

(20 marks)

. “The makers of Sri Lanka’s autochthonous Constitutions either failed to recognize the

conceptual differences between the Supremacy of the Constitution on the one hand and the
sovereignty of Parliament on the other, or found the British doctrine an attractive basis for
designing a Constitution that made it easy for the rulers to govern.”

Does the above statement correctly refer to the concept of Constitutional Autochthony in Sri
Lanka?

Discuss drawing examples from the two Republican Constitutions of Sri Lanka.
(20 marks)
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